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PUBLIC INTEREST DISCLOSURE BILL 2002 
Assembly’s Message 

Message from the Assembly received and read notifying that it had agreed to amendments Nos 1 to 8 and 10 
made by the Council, and had disagreed to amendment No 9, now considered. 

Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Racing and 
Gaming) in charge of the Bill. 

Amendment No 9 made by the Council, to which amendment the Assembly had disagreed, was as follows -  

New clause 11, page 11, after line 21 - To insert the following new clause - 

11. Alternative investigation where proper authority under no obligation 
(1) This section applies where a public interest disclosure is made to a proper 

authority who is either the Chief Justice or the Presiding Officer of a House 
of Parliament (“an exempt proper authority”). 

(2) Unless the exempt proper authority forms the view that had section 8 applied 
to the exempt proper authority the exempt proper authority would be entitled 
to refuse to investigate or to discontinue an investigation pursuant to 
subsection 8(2), if the exempt proper authority decides not to investigate the 
information disclosed to it, he or she shall refer the investigation in 
accordance with the next subsection. 

(3) The referral shall be to - 

(a) in the case of the Chief Justice, to the President of the Legislative 
Council; 

(b) in the case of the Presiding Officer of a House of Parliament, to a 
body within the House which would within the usual processes of 
the House deal with improper conduct on the part of a member. 

Hon NICK GRIFFITHS:  I move -  

That the Council do not insist on amendment No 9.   

Members may recall the debate that we had a few weeks ago.  I will reiterate the Government’s position on this 
matter.  Amendment No 9 will interfere with judicial independence and the separation of powers.  For example, 
the result might be that the President of the Legislative Council or a committee of the Legislative Council would 
investigate complaints against a judicial officer.  The better way, and the traditional way, to proceed against 
judges is pursuant to section 55 of the Constitution Act, and that involves an address of both Houses of 
Parliament to consider whether a judge should be removed.  I pointed out to the Committee several weeks ago 
the powers to deal with stipendiary magistrates.  The Chief Justice has established internal procedures to deal 
with complaints of misconduct.  I am advised that a draft protocol largely on those matters is close to completion 
and will be agreed to shortly.  Under that draft protocol, complaints against a Chief Justice of Western Australia 
will be dealt with by the next most senior judge - the senior puisne judge.  The Committee may recall that when 
this matter was last debated, the Government pointed out that the amendment would put the President in a 
difficult position because it was unclear as to what the President should do when a disclosure was made.  The 
current procedures will be improved by the draft protocol.  The Government’s position is that matters to do with 
misconduct by judicial officers are better dealt with other than as proposed in amendment No 9.  

Hon PETER FOSS:  This action by the Government is nothing short of disgraceful.  I must point out the 
consequences of the decision by the Government to disagree to amendment No 9.  First, the Government’s 
legislation intends that two essential areas of public complaint will have no obligatory means of investigation; 
namely, judges and members of the Executive.  Who of all people should be open to this process of 
accountability, whether one thinks they have acted inappropriately or not?  Who of all people in our society 
should be open to this form of public interest disclosure, with an obligation on the person receiving that 
disclosure to act upon it, other than the Executive and the judiciary?  They are the peak of two of the principal 
arms of government in this State.  This Parliament is virtually told by the Government that both of these arms 
will be left to look after their own interests.  One can complain about a lowly clerk or a chief executive officer, 
but if one complains about a judge, and the Chief Justice decides to do nothing, even though it is a substantive 
complaint, and is not frivolous or vexatious, or if one complains about a minister and the presiding officer 
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decides to do nothing, too bad.  One rule will apply to everybody else, but the people at the top of these two trees 
have decided they do not want to be part of this process. 
The Government has not told us who is behind this decision.  I can tell the Chamber that judges do not like it.  
They think it does not suit their dignity to have such a process for complaints about them.  The proposed 
mechanism would come into play only if the Chief Justice refused to investigate a matter of substance.  It would 
not come into play if the Chief Justice refused to investigate a matter under proposed section 8(2); that is, if a 
complaint were trivial or vexatious.  The investigation procedure would apply only to complaints that were 
material and relevant, yet the Chief Justice still refused to investigate.  However, the Government states that such 
a process is not appropriate; it believes a judicial officer should not be investigated by someone who is not a 
judicial officer.  I have no problem with judicial officers being investigated by judicial officers as long as they 
conduct the investigation.  This mechanism will not be invoked unless the judiciary refuses to carry out the 
investigation.  If the judiciary does not like Parliament looking at it, why not carry out the investigation itself? 
It seems that the Supreme, District and Magistrate’s Courts are all standing on their dignity not wanting to be 
accountable to this place.  I do not care what is said about judicial independence; somewhere along the line, the 
judiciary must be accountable.  I am very happy for them to keep their house clean, and for the Chief Justice to 
deal with complaints about the judiciary.  Nevertheless, why exempt them from proposed section 8, which would 
oblige the Chief Justice to investigate?  The Government wants to give the judiciary a total exemption; this 
applies not only to matters under proposed section 8(2) - that is, trivial, vexatious and unlikely to succeed types 
of complaints - but also to matters the judiciary whimsically decides not to investigate. 
I have not heard the Government give one good reason for the Chief Justice to refuse to investigate without good 
reason for that refusal.  Amendment No 9 to created new clause 11 passed by this House reads in part - 

 Unless the exempt proper authority forms the view that had section 8 applied to the exempt proper 
authority the exempt proper authority would be entitled to refuse to investigate or to discontinue an 
investigation pursuant to subsection 8(2) . . . 

That would apply if the exempt authority decided not to investigate, in which case the matters, apart from those 
under proposed section 8(2), would come to Parliament.  Where does one go if not to Parliament?  To whom are 
judges responsible?  Why is it that judges come into this Chamber at the opening of Parliament summoned by 
the Governor?  They are accountable to Parliament, which includes the Governor and the two Houses of 
Parliament. 
Hon Derrick Tomlinson:  Who can dismiss them? 
Hon PETER FOSS:  We are the only ones who can dismiss them.  If they are not prepared to look after these 
complaints themselves, and they are not trivial matters, the minister should give me one reason why we should 
say to them, “Okay, you don’t want to do it; you don’t have to.  You’ve already got good methods of doing it.”  
If that were the case, this situation would never arise.  How can it arise if it is under control?  What is the 
objection?  What is wrong with the theory that the judiciary is ultimately responsible to us?  What will we tell 
the public?  How does the minister explain to the public that we have a good system of public interest disclosure, 
and it works really well, except in the case of ministers and judges?  They are part of a club: “We cannot do 
nasty things to our own.  This legislation is not for us, but for everybody else who doesn’t have any power in the 
community.”  If one has power as a judge, it does not apply.  If one has power as a minister, it does not apply. 
Practically, it might make no difference.  Practically, the Chief Justice and the presiding officers might 
investigate all the complaints.  Nevertheless, what does it look like if we say to the public, to every civil servant 
and to every contractor, “This law is for you, but not for us.  This is a really good law for you, but not for us”?  
Merely stating the divisions of responsibilities is nothing - it is no answer.  What about ministers?  Where does 
one go with a complaint about a minister?  He or she is a member of Parliament; that is how he or she comes to 
the Executive.  If the minister wants to insist on not accepting this Chamber’s amendments, he must put 
something on the record to justify why a refusal by the Chief Justice and a presiding officer to investigate a 
complaint that is not trivial or vexatious should leave a whistleblower with nowhere to go.  The minister is 
reiterating the Government’s position from a previous debate, which is a very poor response.  I for one would 
have considerable difficulty explaining the situation to the public. 

It is possible to take amendment No 9 to a vote and insist upon it.  However, it would be preferable for the 
minister to go back to the other House before we resolve this matter and indicate that this amendment appears to 
have been rejected with little thought; and, if only from an appearance point of view, it would be a very poor 
decision for the lower House to make.  It would be advisable for the minister to take that further advice because 
this would set a very poor precedent.  

Hon JIM SCOTT:  I agree with Hon Peter Foss.  If we are to have respect for the law, it must apply equally 
across the board.  This proposal to take away the measure added to this legislation by Hon Peter Foss reminds 
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me of the story I used to hear while growing up in Doodlakine, which was a stopping-off point for a district court 
judge.  He would drive up to Merredin and fine a number of people for drunk driving and put them off the road.  
He would then drive back to Doodlakine and get absolutely blotto, so that he could hardly stand up, then he 
would drive back to Perth.  It was as though he personally had no respect for the law.  He applied it to other 
people, but not to himself.  Disrespect for the law comes from this feeling that it does not apply to some people, 
who say that if it does not apply to them, they can do what they like.  As we know, the danger is that within all 
professions there is a tendency to have sympathy for one’s colleagues, and in some cases this leads to a tendency 
to give the benefit of the doubt where perhaps it should not be given.  The Council’s amendment puts a 
safeguard in place to ensure that that does not happen, and that people, including judges, are treated fairly across 
the board.  I agree with Hon Peter Foss, and believe that the clause should remain as amended by this House.  

Hon NICK GRIFFITHS:  The judiciary does have a separate role in our community.  In the end judges are 
answerable to Parliament, which has the capacity to remove a judicial officer from his or her position.  That 
capacity remains, but to go below that level and have the Parliament engage in the activities of the judiciary 
unrelated to matters dealing with removal amounts to interference.  I note the comments made by Hon Jim Scott 
and Hon Peter Foss.  It is very unfortunate, from the point of view of the community, that those comments lend 
themselves to an interpretation that there is some anti-judicial feeling.  It is fair enough to say, and it is certainly 
the case that nobody is above the law, but the principles of independence are such that a course involving 
parliamentary interference in judicial behaviour below the level of serious misconduct leading to removal is a 
path that the Parliament should not go down.  

Hon PETER FOSS:  The problem is that the Government is forgetting why this amendment was necessary.  It 
was because the Government’s legislation exempted the judiciary from clauses 8, 9 and 10.  Those clauses 
provide a stopgap whereby people who receive a complaint are obliged to investigate it.  The Government brings 
it on itself.  I would be quite happy for judges to be told they must investigate themselves - I do not have a 
problem with that - but it was the Government that exempted them.  The Government did not want an Act of 
Parliament that required judges to investigate themselves.  When we say that somebody must investigate them 
they say that they are willing to investigate themselves.  If that is so, why was it left out of the Bill?  The 
Government cannot have it both ways.  It cannot say that judges should investigate themselves, and then, in the 
legislation, say that they do not have to.  What does the Government mean?  Does it mean that they should, or 
that they do not have to?  The Bill says they do not have to.  That is what the Government did when it exempted 
them from those provisions.  I invite the minister to ask the Committee to report progress.  The view of the 
Committee is clear.  It would be preferable if we could arrive at some sensible resolution.  There is obviously a 
difference of view between the two Houses, but before bringing this to a formal rejection, I suggest we report 
progress, and that the minister discuss this matter with the minister in charge of the legislation and convey to him 
the depth of feeling of this House.  We could then come back, and if we need to go to a more formal process 
such as a committee of managers, we could do so.  For the time being, however, the better way to progress this is 
to report progress so that some form of discussion can take place.  

The CHAIRMAN:  The question is that the motion be agreed to.  Those of that opinion say aye - 

Hon Peter Foss:  Which motion is this? 

The CHAIRMAN:  I will explain.  The Minister for Racing and Gaming moved that the Legislative Council does 
not insist on amendment No 9 contained in Legislative Assembly message No 51.  If the motion is resolved in 
the affirmative, the Council will not be insisting on the amendment.  If the question is resolved in the negative, 
then, implicitly, the Council will have agreed to the amendment.  The question therefore is that the motion be 
agreed to.  

Hon NORMAN MOORE:  The proposition put forward by Hon Peter Foss is very sensible.  We have now 
reached a situation in which this Committee, if I can count correctly, might defeat the minister’s motion, in 
which case we would find ourselves in a situation where the two Houses are in conflict.  The issues Hon Peter 
Foss has raised are serious, and require something beyond a simple yes or no vote in this House without some 
attempt to sort it out in a more informal environment than a committee of managers.  Regrettably, the minister in 
charge of the Bill here did not respond to Hon Peter Foss’s very good suggestion that we report progress so that 
the minister can discuss this matter with the Attorney General and make the views of members of this House 
clear to him.  A situation may well arise in which a committee of managers is necessary, but that is not the best 
way, in our view, to resolve this matter.  It would be better to resolve it by some negotiated settlement.  
Reporting progress so that the minister can report to the Attorney General, perhaps even hold an informal 
meeting with the shadow Attorney General and Hon Jim Scott, who has some strong views on this matter, might 
see some compromise reached.  This might avoid having the two Houses in conflict.  I would appreciate the 
minister informing the Committee why he is not prepared to respond to the suggestion of Hon Peter Foss.  I ask 
him, in the same way as Hon Peter Foss already has, to consider that process as a proper and sensible way of 
proceeding with this matter.  
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Hon NICK GRIFFITHS:  The arguments are well known and were put when the House and committee last dealt 
with the matter.  The views expressed then are well known to the Attorney General.  There are times when 
decisions must be made and this is one of them.  

Hon MURRAY CRIDDLE:  I would be the first to admit that I have not followed this debate but it would seem 
to me that there is a necessity to clearly outline what provisions the Government will put in place that will or will 
not satisfy the claims made by Hon Peter Foss.  In this situation judges may be seen to be able to do what they 
will without justification from the point of view of the people.  Can the minister explain how those provisions 
will work along the lines that Hon Peter Foss has outlined?  I need to be convinced that the provisions the 
minister is putting in place will satisfy what he has suggested. 

Hon NICK GRIFFITHS:  The first point is that the Government does not agree with Hon Peter Foss.  With 
respect to the treatment of the judiciary, the Parliament has power to remove a judicial officer.  That power will 
remain.  To go down the path that amendment No. 9 leads us would involve a potential interference in the 
conduct or the operations of judicial officers below the level where Parliament quite properly has a role. 

Hon Murray Criddle:  Can the minister explain what provisions would cover that amendment?   

Hon NICK GRIFFITHS:  A Supreme Court judge may do something that could potentially lead a Parliament to 
remove him from office.  That matter would be drawn to the attention of the Attorney General or the Solicitor 
General of the day and a process would be put in place so that an address through each House of Parliament 
would take place.  These sorts of procedures have not occurred very often in the history of Australian 
Parliaments.  I think there was a fairly recent case in the early 1990s involving Judge Vasta -  

Hon Peter Foss:  There was a later case in New South Wales that was a total failure.   

Hon NICK GRIFFITHS:  Hon Peter Foss mentioned an occurrence in New South Wales.  They are very rare but 
they do occur.  It is a matter of each House of Parliament resolving that the particular judicial officer should 
cease to hold that office.   

Hon Jim Scott interjected.   

Hon NICK GRIFFITHS:  With respect to former Judge Vasta in Queensland, it became a matter of general 
knowledge outside of the processes of Parliament that that behaviour had occurred and Parliament - when that 
matter was brought to its attention - acted on that behaviour.  Hon Peter Foss softly interjected and referred to the 
Fitzgerald royal commission, which I think was right.  The behaviour came to light through the processes of the 
Fitzgerald royal commission.  These are time-honoured procedures that are necessary.  I note the bottom 
category of trivial and frivolous, which does not come into it.  However, there are invariably grey areas in these 
matters.  What may be a piece of trivia for one person may not be a piece of trivia for another.  To go below the 
area of misconduct that could lead a Parliament to consider the removal of an officer, has the potential to 
interfere with the operations of the judiciary such that, at the very least, it could give rise to a perception that 
judicial independence is not what it should be. 

I understand the point made by Hon Jim Scott and Hon Peter Foss that we have a set of laws that should apply 
equally to everyone.  The fact is that in our system the judiciary is different.  It is separate and independent and 
properly so.   

Hon PETER FOSS:  This is facile nonsense.  It comes about when a minister in this House has to defend the 
indefensible on behalf of a minister in another House.  The reality of the matter is if we really wanted to 
maintain judicial independence as opposed to judicial dignity, those judicial officers would not have been 
exempted from proposed sections 8, 9 and 10.  The Chief Justice would have been just as obliged to investigate 
as would any other person who received a public interest disclosure.  It is only because members of the judiciary 
thought of it as being beneath their dignity to be ordered to investigate, that they were exempted.  This clause 
was only put in when this House said, “Hang on, why should they be exempted?  What logical reason is there for 
them being exempted from having to investigate themselves?”  Perhaps we should have taken out the exemption 
and exempted them from proposed sections 8, 9 and 10.  Then the buck would stop there.  The Chief Justice 
would have to investigate because he would have a statutory responsibility to do so.  The problem is that this 
mess has been created by exempting those judicial officers from investigating themselves.  It is not that we want 
to investigate them but that they asked to be exempted from being told to do something.  Once that was done, all 
we did was put in place a fall back position so that if they are so keen on not investigating themselves, we will 
investigate them.  Somebody has to investigate them.  This is not interfering with their judicial independence.  
We are just saying, “You investigate and if you are not prepared to investigate then we will.”  There must be 
some mechanism for this to be done.  I find it extraordinary.  This is not about judicial independence but judicial 
dignity.  These judicial officers do not see it as dignified that they should be obliged by law to investigate.  Fair 
enough.  If they are not the investigating authorities and we do not enforce it, somebody who has the capacity 
must do it.  That is the fundamental flaw in this legislation.  Somebody got to this Bill before it reached 
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Parliament and said, “Oh no, we cannot possibly be obliged to investigate ourselves.  We will do it but we 
cannot be told to do it.  It is something that we will do - rest assured we will - but it cannot be placed in the Act 
that we must do it.”  That is why it is in there.  Of course, Parliament always exempts itself from everything.  
That is why Parliament was put in there.  I have not heard why a Presiding Officer cannot hand over the matter 
to the appropriate authority.  What is the difference between Parliament and other government bodies?  That is 
the other part to this matter.  The amendment says that the Presiding Officers are not obliged to do anything 
either.  We just said that the matter must then go through the usual processes of the House.  What is wrong with 
that?  The minister has not even spoken about that.  I do not know what the minister’s personal views are but all 
I know is that we have an Attorney General who is not prepared to look at the principle of something.  He is just 
currying favour with people who are far too keen on their own dignity.  That is why the Government is taking 
this obstinate attitude.  Unfortunately, I believe that is wrong.  I have given the minister all sorts of opportunities 
to do something sensible and have some sort of - 

The CHAIRMAN:  Hon Peter Foss put a proposition to the minister.  However, I believe I should advise 
members that it is open to any member to put that proposition. 

Hon PETER FOSS:  I could move it myself; I realise that.  However, I would be prepared to do that only if I 
thought the minister would do something about it.  If it purely adjourns the matter, I do not think we will get 
very far.  Obviously, we will not get anywhere with the minister.  The matter should go to a vote, and I will vote 
no.  However, I will not call “divide”.  The reason that I will not call “divide” is that I value this legislation as a 
whole, and I do not wish to give the Government any excuse to back down on this as being necessary legislation.  
I have a feeling that the Government is picking a fight, and I do not want to give it any opportunity to resile from 
this legislation.  I think it is having second thoughts about it because we have put something into this legislation.  
Before we made some of the amendments, the legislation was a way of shutting up whistleblowers, because the 
impacts on them were so radical.  I suspect that the Government has not found it easy to resile from the 
amendments we made because it would be very hard to justify resiling from them.  However, it thinks it might 
get away with this one and that this is an opportunity to drop the legislation as a whole.   

I will not call “divide”.  However, I will make my position quite clear.  This is disgraceful.  I cannot believe that 
the Government is so subservient to the interests of the judiciary that it is not prepared to tell members of the 
judiciary that they must investigate themselves or else we will; or at least tell members of the judiciary that they 
will investigate themselves - one of the two.  I would be very reluctant for this legislation to be hazarded.  
Therefore, in the interests of the legislation - not because I accept for one moment the disgraceful arguments of 
the Government or that it has put forward any sensible or acceptable argument to justify its position on the 
judiciary or members of the Executive, which gives an extremely bad signal - I will not give this Government the 
slightest opportunity to resile from this legislation, because I believe we have turned it into legislation that might 
do some good.  I am utterly disgusted with this Government.  It has been given every opportunity to retire with 
good grace.  It is quite clear that it is not looking for anything to try to get this legislation passed, and I will 
certainly not do anything to hazard it.   
All the fine words and sentiments that supposedly went with this legislation have come to nought as a result of 
the Government’s attitude on this very important matter, because it is not prepared to say to judges, members of 
the Executive and members of Parliament that they will be investigated.  The people at the top of each one of 
those three arms of government are exempt.  What a wonderful message that is!  If the Government is proud of 
that, it can wear it.  Frankly, I believe the public needs to be told that it has this great whistleblower system, but 
it cannot whistleblow against a member of Parliament, a member of the Executive or a judge because they are 
exempt.  They get off; everybody else is caught by the legislation.  What a message that is, and I will make sure 
the public hears it. 
Hon JIM SCOTT:  There is a dilemma here.  We have a very good piece of legislation but with a very serious 
blot.  The reason that I believe there is a serious blot is that this proposal goes against the whole spirit of the 
legislation.  What things were pointed out in the Commission on Government report about whistleblowing?  
What was one of the most important things?  It was that the whistleblower must feel that his complaint has been 
acknowledged.  I will give an example from the United States.  A sexual harassment complaint was made against 
a very senior judge.  When such a claim is made and it is kept in-house and goes no further, there can be very 
serious risks for people left in those positions.  Whether or not it is this mechanism, there must be a mechanism 
in this legislation to allow whistleblowers’ complaints to be acknowledged and not to be stifled.  From my point 
of view, this proposal to delete the clause to which we agreed goes against the whole spirit of the legislation and 
of allowing whistleblowers’ concerns to be not just acknowledged but acted upon.  If it is not applied to people 
in our position, I do not believe that is fair.  However, along with Hon Peter Foss, I do not want this legislation to 
fail, because it is very good legislation, which has been hanging around for a long time.  I urge the Attorney 
General, through the minister in this House, to provide a mechanism for the complaints of whistleblowers, 
whether against members of the judiciary or anyone else, to be acknowledged and acted upon. 
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Hon PETER FOSS:  I have listened to Hon Jim Scott.  The Chairman pointed out earlier that I have the capacity 
to move that the Committee do report progress.   

Progress 
Hon PETER FOSS:  I move -  

That the Committee do report progress and seek leave to sit again.  

Question put and a division taken with the following result -  

Ayes (19) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Jim Scott 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Robin Chapple Hon Frank Hough Hon Simon O’Brien Hon Giz Watson 
Hon Murray Criddle Hon Barry House Hon Christine Sharp Hon Bruce Donaldson 
(Teller) 
Hon Paddy Embry Hon Dee Margetts Hon Barbara Scott  

Noes (10) 

Hon Sue Ellery Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Adele Farina Hon Nick Griffiths Hon Tom Stephens  
Hon Jon Ford Hon Louise Pratt Hon Ken Travers  

 

            

Pairs 

 Hon John Fischer Hon Kim Chance 
 Hon Bill Stretch Hon Kate Doust 

Question thus passed.   
 


